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LANDLORD AND TENANT (AMENDMENT) ACT, 1958 
(NEW SOUTH WALES) 


by 
EVAN C. LEWIS, B.A., LL.B. 
Barrister-at-Law, New South Wales 


Principal features 

The principal features of the 1958 amendment to the 
Landlord and Tenant (Amendment) Act 1948 (which 
received Royal Assent on 10 April 1958) are the extension 
of the classes of dwelling-houses subject to de-control from 
the provisions of the Act, the inclusion of three additional 
grounds for notice to quit in respect of dwelling-houses, 
and the imposition upon the owner of a dwelling-house of 
the obligation to give the tenant first opportunity to 
purchase before selling it. These provisions are dealt with 
in detail subsequently hereunder. 
Business premises 

Business premises are not affected except that a new 
subsection (1A) to s. 5A enacts the provisions of an order 
under s. 6, the proclamation of which was published on 27 
September 1957, by virtue of which Parts II, III, IV and V 
of the Act do not apply in respect of any premises used 
for business or commercial purposes, the erection of which 
commenced after 27 September 1957. The question whether 
this subsection covers premises used partly for business 
and partly for residential purposes is probably immaterial, 
for such premises are treated as being within the definition 
of a dwelling-house in s. 8 (1A) (Thompson v. Easterbrook 
(1951), 83 C.L.R. 467), and as such are excluded from 
those Parts by s. 5A (1) (a), if their erection commenced 
after 16 December 1954. 
Exclusion from Parts III and V 

A new section, 86A, is inserted to enable the exclusion 
from the ejectment provisions of the Act (by the Con- 
troller’s Certificate) of premises leased to an employee 
during his employment and for two months thereafter. 
This section is not confined to dwelling-houses and has the 
advantage over s. 86, which still remains in the Act, that 
the lease need not be for a fixed term. As in the case of a 
certificate under s. 86, the Controller may at any time 
revoke or vary a certificate under s. 86A, but as it is 
doubtful whether he has power to extend the period of the 
certificate beyond two months after employment has ceased, 
it would be the prudent course for an employer to adopt, 
if he desires to eject the employee, to do so before 
terminating his employment. 


The limitation of the period for a certificate of 
exclusion of subdivided premises and residential units, 
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under s. 87, to five years is repealed, and the period for such 
is left to the Controller’s discretion. Section 87A, which 
excluded leases by the Master in Lunacy, has been amended 
to exclude Part V as well as Part III. 
Residentials and businesses of sub-letting 

Whereas it was held by the High Court in Barnard v. 
Gorlin (1955), 95 C.L.R. 35, that for the purposes of s, 62A, 
premises in which a head-lessee carries on a business of 
sub-letting (as in the case of a residential, flatettes business, 
and so on) are not premises not used solely as a dwelling- 
house, that section and s. 62B have been amended to 
provide that the expression “premises used solely as a 
dwelling-house” does not include premises which are sub- 
let in whole or in part by the lessee, with the express or 
implied consent of the lessor, in the course of the lessee’s 
business of sub-letting for residential purposes. The effect 
of this is that the head-lessee of a residential which is 
carried on with the express or implied consent of the 
head-lessor, may apply to the District Court for an order 
barring notice to quit in respect of an assignment or sub- 
lease of his head-lease, if consent thereto is sought and 
unreasonably withheld, and no fair and reasonable price 
for the lease and goodwill is offered. It thus restores the 
saleable goodwill of a residential proprietor which was 
virtually removed by the High Court’s decision. 
Licenses of “special premises” 

Another recent decision the effect of which is altered 
is Rowland v. Leslie-Rounding, [1956] S.R. (N.S.W.) 290, 
which interpreted s. 6A (3) as limited to a license granted 
in substitution for an existing lease. This subsection now 
includes after the words “that commencement” (where 
firstly occurring) the words “whether or not that agree- 
ment or arrangement was entered into in substitution for 
a lease of such premises or of any part of such premises 
or of the premises of which such premises form a part”. 
However, a further amendment to that subsection limits 
its operation to cases where the lease was granted prior 
to the license, whether or not the lease is still subsisting. 

These amendments again open the question whether 
the section applies to a license granted by the lessee, and, 
it would seem, upon a fair reading of the subsection as 
amended, it does so. As to whether such a license amounts 
in effect to a sub-letting, compare Baker v. Hall (1954), 
72 W.N. (N.S.W.) 61 with Campbell v. Stearn (1954), 72 
W.N. (N.S.W.) 216; Stoyles v. Job (1954), 73 W.N. 
ai 141, and Butlin v. Cox (1955), 73 W.N. (N.S.W.) 

4, 


The exclusion from s. 6A (3) of a “bona-fide boarder”, 
and the gastronomic definition of him contained in the 
order published on 24 December 1952 is enacted as a new 
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paragraph (d) to this subsection, but the exclusion of 
private hospitals and bona fide clubs still derives from that 
order. It may be noted that persons provided merely with 
a bed or bed-and-breakfast are not bona-fide boarders, as 
defined, and the expression “lessee” in the Act applies to 
them (s. 6A (2) (a)), if the premises have, since 30 June 
1949, been the subject of a lease. As “prescribed leases” 
are not excluded from the subsection, as they are in various 
paragraphs of s. 5A (see infra), the existence even of a 
lease the subject of a certificate of exclusion under s. 86 or 
registered under s. 5A, would be sufficient to give them the 
protection of the Act. 


Rent pegged at 1 November 1951 

A further “amnesty” (see Haugaard v. Rowlands 
(1955), 72 W.N. (N.S.W.) 460, at p. 462, per STREET, C.J.) 
has been declared, and the rent payable by agreement on 
1 November 1951 is now the maximum rent in the absence 
of a determination then in force, if the premises were in 
existence and leased on that date (s. 15 (1)). However, 
a material amendment to subsection (4) of that section 
makes the rent on that date not only maximum rent, but also 
“the rent’, and a similar provision is made in respect of 
determinations so that in every case the fair rent becomes 
the rent (ss. 23, 23A (5), 26B (10) and 27 (0)). This 
removes the doubt referred to by the High Court in Owen 
v. Woolworths Properties Ltd. (1956), 96 C.L.R. 154, at 
p. 158, whether an increase by determination can be 
recovered during the currency of a lease for a fixed term. 


Other provisions relating to rent 

Sections 16 and 57 have been amended in consequence 
of the amendment to s. 15, and the reference to 1 March 
1949 removed. Section 16A, which required a lessee to 
furnish his lessor with a statutory declaration as to sub- 
leases and occupancies has been repealed. An amendment 
to s. 20 permits an increase of fair rent by an amount up 
to eight per cent of the cost of alterations instead of the 
previous six per cent, and all shared accommodation is 
excluded from s. 24A. Power is given, by an amendment 
to s. 31 MA, to a Fair Rents Board or the Controller to 
make several interim determinations, and s. 32 now pro- 
hibits, without leave, a second application for variation 
within twelve months of a determination of the fair rent. 


A new section, 32A, prevents the lessee without leave 
putting in issue in an application for a determination of 
the fair rent, the question of the state of repair of the 
premises, if he has refused to allow the lessor to enter, 
inspect and effect repairs on reasonable notice, and the 
requirement as to notice and time of entry are set out. 
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A minor amendment to s. 36 (1) (b) (iv) adds the 
words “or represented to be available” after the words 
“available” and s. 59 (1A) now allows a notice under s. 24A 
to be sent by certified mail service. 


Interference with use and enjoyment of dwelling-houses 

Subsection (8A) which is inserted in s, 81 gives the 
court the right to award compensation to a lessee who has 
vacated a dwelling-house as a result of acts or omissions 
of the lessor under that section done or omitted with the 
intent that the lessee should vacate, and subsection (4) (b) 
of that section is amended to provide that a defence to a 
reduction of the fair rent on the ground of loss of services 
must show not only that it is not within the power of the 
lessor to supply or provide those services, but also that it 
is not within his power to restore them or have them 
restored. 


Where a dwelling-house would, if vacated by the lessee, 
be subject to de-control under s. 5A (seeinfra), by a new 
section, 81A, a court for the district may order that it 
remain controlled in that event, if satisfied that the lessor, 
with intent that the lessee should vacate has interfered 
with the ordinary use and enjoyment of the lessee, caused 
the lessee expense and inconvenience by vexatious pro- 
ceedings to recover possession or allowed the premises 
to fall into a dilapidated or dangerous condition, or other- 
wise by his conduct endeavoured improperly to induce the 
lessee to vacate. 


An order made under s. 81A may specify a period or 
continue until the court otherwise orders, and the Con- 
troller is required to keep a register of orders made under 
this section. 


Restrictions on the use of ground (g) 


By the new subsection (1A) inserted in s. 65, a 
person who has become the lessor by assignment or transfer 
of a lease or by a concurrent lease, granted after the 
commencement of the 1958 amendment, may not give 
notice to quit on ground (g) within two years, unless he 
has first given eighteen months’ notice of intention so to do. 
The position of such persons thus becomes limited on the 
same basis as a purchaser, and the decision in Cook v. 
Evans (1948), 65 W.N. (N.S.W.) 289 excluding concurrent 
lessees from subsection (1) of that section is avoided. It 
may be noted that not only is the requirement of a payment 
of money to bring the person within subsection (1A) not 
provided, but also a protected person under Part V is 
subject to the full restriction as there has been no 
consequential amendment to s. 103. Section 65 is extended 
to 1 January 1961. 
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Requirement to provide alternative accommodation 

Paragraph (c) of s. 70 (1) is amended to include 
grounds (t) and (v) (see infra), ands. 70 (2) (d) (iii) is 
altered to enable a person to come within the exception 
when he or she owns a semi-detached house of which the 
subject premises is a pair. Prejudice to a service pension 
is included as a further exception in the second proviso to 
s. 70 (2), and that subsection is extended to 1 January 1961. 

By a new subsection (4A) to s. 70 (2) an order 
cannot be made on ground (t) (see infra), unless first offer 
is given to the tenant on fair and reasonable terms and 
conditions. As this restriction is upon the making of an 
order, and not on giving notice to quit on ground (t), it 
would seem that the offer could be made during the issue 
of the hearing. 

And by a further new subsection (6) to s. 70 (2), in 
determining for the purposes of the Act (i.e., not only s. 
70 (2)) whether alternative accommodation is reasonably 
suitable, the court must have regard to the terms and 
conditions of any proposed lease and the ability of the 
lessee to pay the rent reserved thereby. In view of the 
other restrictions of the Act, which give extensive pro- 
tection to tenants of controlled dwelling-houses, it would 
seem that the legislature had in mind the recent Victorian 
decision in Buckler v. Luxmore, [1957] V.R. 328, in which 
it was held that de-controlled premises could be reasonably 
suitable alternative accommodation. However, by another 
new section, 70A, where proceedings are taken on grounds 
(g), (i), (1) or (m), which are the grounds to which s. 
70 (2) applies, the court has no jurisdiction unless there 
is filed with the information instituting proceedings a 
statutory declaration by the owner or person having power 
to lease the alternative accommodation, specifying the 
premises as the alternative accommodation provided, and 
stating that he is aware of the provisions of s. 70A (2) and 
understands their effect. 

Section 70A (2) re-controls any de-controlled dwelling- 
house offered as alternative accommodation, and s. 5A has 
no application to them from the date of filing the statutory 
declaration unless (a) the court finds it is not reasonably 
suitable, provided or immediately available, (b) the lessee 
rejects it, (c) the lessee vacates the subject premises and 
does not accept the alternative accommodation, (d) the 
lessor discontinues proceedings and the court orders that 
subsection shall cease to apply or (e) the lessee, having 
accepted the alternative accommodation, vacates it. 

Alternative accommodation as to which a statutory 
declaration is filed under s. 70A is to be noted in a register 
kept by the Controller. The provisions of this section do 
not affect any order made under s. 81A (see infra). 
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Restrictions on license after vacation of premises 


The restrictions on selling or leasing premises after 
the lessee vacates in consequence of notice to quit on 
grounds (g), (h), (i), (j), (k), (m) or (s) or an order 
is made on those grounds, as provided in s. 77, are extended 
by an amendment to this section to include a restriction 
upon making such premises the subject of an agreement 
or arrangement whether oral or in writing of lease and 
license for the use thereof, and consequential amendments 
have been made in subsection (2). 

Dwelling-houses further de-controlled by s. 5A 

Unless erected after 16 December 1954 (s.5A (1) (a)), 
excluded by order under s. 6 or from the definition of 
“prescribed premises” in s. 8 (1), or the subject of a 
certificate of exclusion under ss. 86-87B, the only way a 
dwelling-house the subject of a lease (or a license to which 
s. 6A applies) can escape the Act is in accordance with the 
provisions of s. 5A. Prior to the 1958 amendment this 
section excluded dwelling-houses in the course of erection 
on 16 December 1954 (s. 5A (1) (c)) and dwelling-houses 
not leased between 7 December 1941 and 16 December 1954 
(s. 5A (1) (b)), provided they were the subject of a lease 
(not being a lease of shared accommodation) executed, 
certified and registered as required by the section, and 
further provided in respect of the latter class, they were 
not “special premises” for the purposes of s. 6A. 


An order under s. 6, published on 24 February 1956, 
excluded from ss. 9-35, 36 (a), (b) (i) and (c), 37-94, 96-97 
and Part V, dwelling-houses not leased between 7 December 
1941 and 24 February 1956 (with similar restrictions), 
other than by a “prescribed lease”. The expression “pre- 
scribed lease” was defined to include a lease in respect of 
which a certificate of exclusion under s. 86 was granted, 
other than a lease between employer and employee. This 
order also excluded from those sections (with similar 
restrictions) leases of “residential units’ which were 
defined as in the new subsection (4) of s. 5A (see infra), 
with further limitations and restrictions similar to those 
contained in the new paragraph (f) of s. 5A (1), (see 
infra). 

The provisions of this order under s. 6 have been 
substantially enacted (with some variations in dates and 
otherwise), and the classes of dwelling-houses subject to 
de-control extended by the 1958 amendment. 


The existing paragraph (b) of s. 5A (1) has been 
amended by permitting its operation to render a dwelling- 
house subject to de-control notwithstanding the fact that 
it was between 7 December 1941 and 16 December 1954 the 
subject of a prescribed lease (i.e., a lease excluded by the 
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order of 24 February, 1956, ss. 5A, 86 or Regulation 78 
of the Commonwealth Regulations). Disregarding, there- 
fore, prescribed leases, if the premises were in existence 
on 16 December 1954 and were not in whole or in part 
leased, or part of premises leased between 7 December 1941 
and 16 December 1954, dwelling-houses are subject to de- 
control provided that (a) s. 6A does not apply to them, 
(b) they are not shared accommodation, (c) they are 
subject of a lease, (d) and that lease was executed by the 
lessee, (e) and that execution was witnessed by a solicitor 
instructed and employed independently of the lessor, (f) 
and that solicitor has signed a certificate on the lease as 
provided by s. 5A (2), and (g) the lease is registered in 
the office of the Controller. Each and every one of these 
provisions is essential to the de-control, and the absence of 
any will bring the dwelling-house under the Act. 


The new paragraph (d) of s. 5A (1) makes identical 
provisions in relation to a dwelling-house not leased, other 
than by a prescribed lease, between 1 December 1957 and 
10 April 1958. So that if the owner occupied the dwelling- 
house during those dates, or it was then the subject of an 
excluded lease or vacant, it is subject to de-control, but not, 
it is submitted, if it was licensed during those dates by a 
license to which s. 6A (3) applies. 


The new paragraph (f) of s. 5A (1) substantially 
enacts the provisions of the order of 24 February 1956 
relating to residential units, which came into existence by 
reason of the Local Government (Regulation of Flats) Act 
1955. This Act permitted the subdivision of houses in 
residential areas. The paragraph contains similar restric- 
tions and limitations as in the other paragraphs, and like- 
wise does not apply to shared accommodation or “special 
premises”, and requires an executed, registered and 
certified lease. 


The other new paragraphs, (e) as to a dwelling-house 
(not being a residential unit) and (g) as to a residential 
unit, render subject to de-control in the same way premises 
of which a lessor has obtained vacant possession after 10 
April 1958, otherwise than by an order for recovery of 
possession made on any one or more of the grounds 
specified in paragraphs (g), (h), (i), (j), (k), (1), (m), 
(t) or (v) of s. 62 (5). It may be noted that an order on 
ground (u) renders premises subject to de-control (see 
infra). 

New grounds for notice to quit (t), (u) and (v) 

The new grounds (t), (u) and (v) are inserted at 
the end of s. 62 (5). Ground (t) is the only ground of that 
subsection of which an ingredient is that the premises are 
required for sale with vacant possession, and an order can 
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only be made on it if the premises are first offered to the 
tenant upon reasonable terms and conditions (s. 70 (4A)). 
It relates only to a dwelling-house, and is available to a 
lessor who is a male of or over 65, or a female of or over 
60 who owns (or if living with his spouse, they both own) 
not more than two other dwelling-houses other than the 
one in which he resides, who purchased or acquired the 
dwelling-house before 21 July 1948 and whose income (or 
if living with his spouse, their income) does not exceed 
the Sydney basic wage, which is defined in s. 62 (6) (c). 

By s. 62 (9A), if a dwelling-house has been vacated in 
accordance with ground (t), notice to quit another dwelling- 
house on that ground cannot be given within five years. 
It is a condition precedent to the making of an order on 
ground (t) that the lessor has offered to sell the premises 
to the tenant on fair and reasonable terms and conditions 
(s. 70 (4A)). There is no obligation by s. 70 (2) to provide 
alternative accommodation to the tenant on this ground, 
but s. 70 (1) (c) requires availability of alternative 
accommodation to be considered as a factor in discretion. 
Sections 100 and 101 are amended to exclude grounds (t), 
(u) and (v). 

The new ground, (u), may, depending upon its inter- 
pretation by the courts, provide a substantial relief for 
lessors, for it is “that, where the premises are a dwelling- 
house, the lessee has reasonably suitable alternative 
accommodation available for his occupation for residential 
purposes”. If the lessor can establish this ground by first 
making the accommodation available to the lessee, he 
can avoid the stringent provisions of ss. 65, 70 (2), 70A, 
77, and have the subject premises when vacated subject 
to de-control under s. 5A (1) (e) or (g). Furthermore, 
if the view expressed above that the principles in Buckler 
v. Luxmore, [1957] V.R. 328 apply to this Act is correct, 
there would be nothing to prevent a lessor who owns a 
dwelling-house subject to de-control offering it as alterna- 
tive accommodation, and, possibly in time, achieving a 
chain of de-controlled dwelling-houses. However, the court 
has a discretion on consideration of hardship, and, no doubt, 
would not hold a de-controlled dwelling-house to be 
reasonably suitable as provided in s. 70 (b), unless offered 
on a lease at a reasonable rent and for a sufficient term to 
provide a reasonably long security of tenure. Nevertheless, 
the inclusion of this new ground (u) appears to provide 
some relaxation to the rigidity of the Act to enable a 
court to do justice to both the lessor and lessee in proper 
cases. 

The third new ground (v) applies only to shared 
accommodation, and enables a lessor over 65 to require it 
where at and during three years immediately preceding 
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the date of the notice to quit only one lease of shared 
accommodation in the dwelling-house of which the shared 
accommodation forms part was in force at any one time. 
Unlike other grounds of requirement (except (t)), the 
word “reasonably” does not precede “required”, and it 
appears that the intention is to facilitate an elderly person 
putting out a lessee who is sharing his home. Nevertheless, 
hardship and availability of alternative accommodation 
are relevant factors of discretion under s. 70 (1). 
Obligation to offer lessee first opportunity to purchase 

The remaining new section, 88A, makes it an offence 
to sell or agree to sell a dwelling-house which is the only 
premises comprised in the sale or agreement for sale, unless 
it is sold at auction of which not less than 14 days’ notice in 
writing is given to the lessee, or the vendor has first offered 
in writing to sell it to the lessee at a price not greater than 
it is sold or agreed to be sold and upon terms as to payment 
and otherwise not less favourable, and the lessee has not 
accepted that offer within 14 days after receipt of the 
notice. However, a contract can be entered into condition- 
ally upon the lessee’s rejection. A sale in contravention of 
this section is not invalidated, but renders the vendor liable 
to penalty. 
General effect of amendment 

Apart from the new ground (u) (see supra), and 
minor exceptions, the general effect of the amending Act 
is to restrict the activities of lessors in attempts to secure 
possession, but to confer greater benefits to lessors upon 
possession being obtained. Nevertheless, although the 
provisions may have material consequences in particular 
circumstances arising for consideration, the general 
position both as to the quantum of rents and the right 
to recover possession is little altered from that existing 
since 1954. 
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CENTENARY OF THE INTRODUCTION OF THE 
TORRENS SYSTEM 


An event of historic importance took place in Adelaide 
on 1 July this year, when the centenary of the birth of 
the system of the registration of titles to land, known after 
its founder as the Torrens system, was fittingly celebrated. 


The administrative heads of the Land Titles offices 
in the other States of the Commonwealth were invited to 
and attended the various functions. In the morning a 
buffet luncheon was attended by the entire Land Titles 
office staff. In the afternoon a plaque was unveiled by the 
Lieutenant Governor of South Australia, Sir Mellis Napier, 
at the entrance to the Land Titles Office in Victoria Square 
to commemorate the centenary and to honour the memory 
of Sir Robert Torrens the founder of the system. In the 
evening a dinner was held at the South Australian hotel, 
at which interesting archives relating to the founding of 
the system were exhibited. 


Reference was made in respect of the system and its 
founder to the following facts. With the aid of friends, a 
bill embodying the principles underlying the system was 


drafted by Robert Richard Torrens, afterwards Sir Robert 
Torrens, then a member of the House of Parliament, and 
despite violent opposition from members of the legal pro- 
fession and the judiciary was placed on the statute book 
and came into force on 1 July 1858. Mr. Torrens abandoned 
a Parliamentary career to become the first Registrar- 
General. Within a few years similar Acts were passed in 
the other colonies in Australia and the system spread to 
North America in 1880 and later became the law in six 
Canadian Provinces and fourteen of the United States. A 
similar system was introduced in Germany and other 
European countries, by French North African and other 
Mediterranean colonies and by most of the British Colonies 
and Dependencies throughout the world. Although orig- 
inally introduced in England in 1862, it was not actively 
utilized until 1925, since when it has extended and is now 
flourishing. In 1865 Torrens retired from office and later, 
on returning to England, sat in the House of Commons for 
Cambridge. He was knighted in 1872 for his Colonial 
services but in particular for the introduction of the Real 
Property Act. He died in 1884. 


Advantage was taken of the presence in Adelaide of 
the various State administrative heads to hold a conference 
to consider various aspects of the system. An agenda of 
15 separate items was submitted, but owing to the limited 
time available they were reduced to six, namely—Problems 
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of obsolete matter, compulsory conversion, adverse posses- 
sion and the Torrens system, restrictive covenants, title to 
flats, and undisclosed charges. 


Of particular interest was an outline of the organiza- 
tion and procedure in connection with compulsory con- 
version under the South Australian Registration of Titles 
Act 1945. It was pointed out by the representative of 
Victoria that though provision had been made for this 
purpose by the Registration of Titles Act 1954, owing to 
staff problems this had not so far been carried into effect. 


Though the question of issuing certificates of title to 
owners of flats or so-called “home units” was a matter at 
present of interest only in Victoria and New South Wales, 
the opinion was expressed that there was nothing in law 
to prevent the issue of titles for the strata occupied by flat 
owners but that registration of such titles was undesirable 
unless legislation was introduced to clarify the position in 
respect of various matters, such as the approval of the 
Councils to the subdivisions thereby effected, the matter of 
rating and the creation of ancillary rights and easements. 


In relation to the question of adverse possession it 
was remarked that all the States of the Commonwealth 
with the exception of New South Wales had now made 
provision for the acquisition of Torrens system land by 
adverse possession and the opinion was expressed that such 
an extension was desirable. 


A number of resolutions in respect of the various 
matters discussed were adopted by the Conference and 
other subjects not set down on the agenda were informally 
discussed, and a suggestion was made that similar con- 
ferences might with advantage be held biennially. 


The wives of the visitors were entertained during the 
sittings of the conference and both the visitors and their 
wives were shown some of the tourist attractions of the 
city and surroundings. 
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LOSS OF PROFIT* 


There is an aspect of claims for damages which seems 
to have given rise to difficulty: it concerns cases where a 
supplier of goods for sale or hire has made a contract with 
a customer who has either refused delivery, or broken the 
contract before completion and a claim for damages has 
been made. In these cases the supplier has normally been 
in a position where he carries enough stocks to supply any 
customer, so that with regard to the goods, the subject- 
matter of the contract, they have become surplus and 
cannot immediately be re-sold or hired out afresh. 


The question is whether the supplier shall have awarded 
to him as damages the net loss of profit on that transaction, 
or whether such loss should be reduced by assuming that 
the goods would be resold or hired out afresh within a 
given time after the breach. 


A recent decision is Interoffice Telephones Ltd. v. 
Robert Freeman Co., Ltd., [1957] 3 All E.R. 479. This 
was a contract to hire out an office telephone installation 
for twelve years. Some six years after the agreement the 
hirers were forced to leave the premises and their new 
offices were already equipped with an office telephone 


system, so they repudiated the contract in question, and the 
suppliers regained possession of the telephone apparatus. 
The suppliers, the plaintiffs, had a stock of equipment 
available to meet all normal demands, and they claimed as 
damages the balance of the twelve years’ rent less certain 
amounts for future maintenance, prompt payment in 
advance and estimated value of equipment (less cost of 
reconditioning it). At the trial, before PILCHER, J., the 
plaintiffs were awarded a smaller sum on the basis that 
within a reasonable period the equipment could be hired 
out to someone else and the judge fixed this period as six 
months. 


The matter came before the Court of Appeal, who 
reversed the Court below and gave judgment for the full 
sum claimed less the appropriate deductions on the basis 
that that was the true loss which resulted from the breach 
of contract. This judgment was based on the view that 
since the plaintiffs had sufficient equipment available to 
meet all demands they could not be expected to re-hire this 
equipment in particular. 


The Court followed the earlier decision of In re Vic 
Mill, Ltd., [1913] 1 Ch. 465, where a company had ordered 
certain machinery and owing to supervening liquidation 
they were unable to accept the machinery. There were two 





* By courtesy of The Law Journal. 
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categories of machines in the contract: those that had been 
completed and those which had not been made, but for 
which certain ready-made parts had been purchased by the 
manufacturers. The first category of machines were modi- 
fied for resale and sold. The parts for the second category 
of machines were used in fulfilling other orders. 


It was held that the manufacturers were entitled to 
prove for the full loss of profits and were not bound to 
account for the sums realised on the subsequent contracts 
by which the machines or the parts were disposed of. “The 
fallacy”, said the Chairman in argument, “lies in assuming 
that the contract for the sale of these machines to the new 
purchasers was substituted for the contract with the 
company. It was not so. The contracts were independent 
of each other. There is nothing to show that we could not 
have carried out both contracts”. This line of reasoning 
was adopted by the court in the judgments. 


This case was followed by W. L. Thompson, Ltd. v. 
Robinson (Gunmakers), Ltd., [1955] 1 All E.R. 154, 
where a purchaser of a motor car defaulted. The supply 
of motor cars exceeded the demand so that the default 
meant a lost contract, and the whole of the profit was in 
consequence lost. Applying the same principle, UPJOHN, J. 
held that the vendor was entitled to the whole of the lost 
profit. Contrast the case of Charter v. Sullivan, [1957] 1 
All E.R. 809, where there was a similar contract for the 
supply of a motor car but at that time the supply position 
was the other way round so that a different result was 
reached. 


A case which did not follow the principle above 
indicated is British Stamp & Ticket Automatic Delivery 
Co., Ltd. v. Haynes, [1921] 1 K.B. 377, and the court came 
to the conclusion that it was wrong and ought to be over- 
ruled. 


Authority for the principle in question is to be found 
in the House of Lords decision of British Westinghouse 
Electric and Manufacturing Co. v. Underground Electric 
Railways Co. of London, Ltd., [1912] A.C. 673, 689, where 
LORD HALDANE said “. . . as far as possible he who has 
proved a breach of a bargain to supply what he contracted 
to get is to be placed, as far as money can do it, in as 
good a situation as if the contract had been performed”. 
That principle, said the Court of Appeal in the Interoffice 
Telephones case, is just as much applicable to cases of hiring 
as to cases of sales of goods. 


We can see in these cases that a supplier is entitled, 
when the goods are plentiful, to regard every contract as 
carrying its standard profit, so that if any contract is not 
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fulfilled no account is to be taken of any particular goods 
which may have been provisionally allocated to that con- 
tract and which are subsequently sold. Since all contracts 
can be performed, all should carry their normal profit and 
it is that profit which is lost on breach. One has to have 
regard to turnover, and the goods sold over a given time, 
and not to what happens to the particular goods for a 
particular contract. 





CASE NOTES 


Ejectment 


Matrimonial home—deserted wife in occupation—purchaser 
with knowledge of facts—whether wife any defence to 
action of ejectment—land under Real Property Act 1900- 
1956.—The owner of land under the Real Property Act 
1900-1956, on which was erected a house formerly occupied 
by himself and the defendant as their matrimonial home, 
sold the land to the claimant, who bought with knowledge 
that the defendant had been deserted by the vendor and 
had remained in occupation. The question at issue was 
whether these facts afforded a defence to an action of 
ejectment by the claimant. It was held that a deserted wife 
has no interest legal or equitable in the matrimonial home, 
and no equity enforceable against the purchaser of the 
land whether with or without notice of her occupancy and 
of the fact that she was a deserted wife. A further argu- 
ment by the claimant that in any event the suggested 
doctrine that a deserted wife had some proprietary interest 
in the matrimonial home could have no application where 
the land was under the Real Property Act 1900-1956 was 
also upheld. Maio v. Piro, [1956] S.A.S.R. 233, approved* 
(Dickson v. McWhinnie (1958), 75 W.N. (N.S.W.) 204). 





*Maio v. Piro was reported at pp. 126, 127, Vol. 10 of this Journal. 
See also article on the subject of “a deserted wife’s home” at pp. 
120 et seq., Vol. 9, ibid. 
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Sale of Goods 


Confirmed letter of credit—f.o.b. contract—time when credit 
should be opened.—On 6 July 1956 the sellers negotiated a 
contract to sell 500 tons of ship plates to the buyers at 205 
dollars per ton. On the same day the sellers purchased steel 
from suppliers at 190 dollars a ton. A written contract was 
signed by the sellers aiid buyers on 10 July by which the 
goods were to be delivered f.o.b. a Benelux port for ship- 
ment to Canada. Delivery was to be in August/September 
1956, and payment was to be by confirmed irrevocable 
transferable and divisible letter of credit in favour of the 
sellers’ nominees. The buyers had the right to select the 
port and date of shipment and the responsibility of 
arranging for the shipment. Except in regard to the 
purchase price and the quantity, the terms of the contract 
between the sellers and their suppliers were similar to those 
in the contract between the sellers and the buyers and the 
sellers required the letter of credit to be opened by the 
buyers before the sellers could obtain the goods from their 
suppliers. Though pressed by the sellers to open the letter 
of credit the buyers had failed by 14 August to do so. The 
sellers thereupon treated the contract as repudiated and 
on 14 September contracted to sell the goods to other 
buyers at 194 dollars a ton, the then market price. In an 
action by the sellers for damages for breach of contract 
the buyers contended that as they were entitled to call for 
shipment at any time within the shipping period and the 
sellers were not required to commence the performance of 
any of their obligations under the contract until they had 
received the shipping instructions, it was unnecessary for 
the buyers to open the letter of credit until a reasonable 
time before 30 September, the end of the shipping period. 
DIPLOCK, J. decided that if under an ordinary f.o.b. con- 
tract (where the responsibility of arranging shipping and 
selecting a date for shipment within the period was on the 
buyer) payment was to be by a confirmed letter of credit, 
the prima facie rule, in the absence of express stipulation, 
was that the credit must be opened at the latest by the 
earliest shipping date, viz., the beginning of the shipping 
date, and held that the buyers were liable in damages for 
breach of contract because it was their duty to open the 
letter of credit by 1 August. As the buyers must have 
known that their failure to provide the letter of credit 
would make it impossible for the sellers to carry out the 
transaction, the measure of damages was the sellers’ loss 
of profit on the transaction (Jan Stach Ltd. v. Baker Bosly 
Ltd., [1958] 1 All E.R. 542). 
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Sale of Land 


Unilateral mistake as to identity of land—mistake induced 
by innocent misrepresentation of vendor’s agent—contract 
executed by conveyance—right to rescind.—An estate agent 
engaged by the defendant to find a purchaser for his land, 
described as lot 153 Leonora Street, Como, showed the 
plaintiffs lot 87, also in Leonora Street, under the mistaken 
impression that it was lot 153. A contract for the sale of lot 
153 was entered into and a transfer by the defendant to 
the plaintiffs of that lot was later registered at the Titles 
Office. Both the plaintiffs and the defendants’ agent be- 
lieved the plaintiffs were buying lot 87, which had been 
inspected by them, but fraud was not alleged. The plaintiffs 
claimed to be entitled to rescission and return of the 
purchase money. It was held that after it had been com- 
pleted by conveyance the contract could not be rescinded 
(Cousins and Cousins v. Freeman (1957), 58 W.A.L.R. 79). 
Will 
Grant of probate in solemn form—duty of executor pro- 
pounding the will—compromise—whether court required to 
investigate.—The Public Trustee, who had obtained a grant 
of probate in common form, on entertaining doubts as to 
the validity of the will, applied for a grant of probate in 
solemn form. It was held that an executor proving a will 
in solemn form was not bound to call all available evidence 
both favourable and adverse to the will propounded and 
that the court is not under a duty to investigate all the 
relevant facts. The fact that such an application is made 
after a compromise by the interested parties will not have 
the effect of depriving the executor of such protection as 


proof in solemn form ordinarily affords (Re Levy (No. 
2), [1958] A.L.R. 164). 





DIRECTORY OF REAL ESTATE AGENTS, AUCTIONEERS AND VALUERS 


BANKSTOWN 
E. F. FRIPP & CO. - 
(N. E. J. Fripp, F.R.E.L., 
Q.R.V.). 
119 North Terrace. 
UY1189. 


BURWOOD 
G. H. PARKER & CO. 
Post Office Chambers, 
170 Burwood Road. 
UJ2112. 


CANTERBURY 
Cc. 8S. BOYNE & CO. Est. 1919. 
Head Office, Canterbury. 


Branches—Belmore, Punchbowl, 
Beverly Hills. Probate Valuers. 
LF 8481-2. 


CRONULLA 
Cc. J. MONRO PTY. LTD. 
Curranulla St. (opp. station) 
LB5324-5. 
Also Sutherland. 


KINGS CROSS 
WM. JAMES & ABRAHAMS 
PTY. LTD., 
20-22 Kellett Street. 
Real Estate Agents, Auctioneers 
and Valuers. 
FL4021. 


LANE COVE 
N. A. C. BLUNT PTY. LTD. 
(Incorp. Laverty & Ford) 
189 Longueville Road. 
JB2357, JB1417. 


MARRICKVILLE 
C. H. C. SETON & CAMERON. 
Established 40 years. 
357 Illawarra Road. 
Values made for Probate. 
LL38241-2. 





MOSMAN 


CHAMBERS, K. B., L.R.E.A. 
528 Military Road. 
Estate Agents. 
XM7485. 


NEUTRAL BAY 


CROLL & CO. 
179 Military Road. 
Real Estate Agents, Homes and 
Investments. 
XY1311, XY13812. 


PETERSHAM 
A. H. TAYLOR. 
Real Estate Agent, 
Auctioneer and Valuer. 
448 Parramatta Rd., Petersham. 
Valuations for Prohbete. 


STRATHFIELD 
HARRY HIBBLE & SONS. 
Opp. Station. 
Property Management, Sales, 
Valuations, 
UM8360, UM7979. 


SYDNEY 
HOOKER, L. J., LIMITED. 
98 Pitt Street, Sydney. 
Estate Agents, Auctioneers, 
Valuers and Hotel Brokers. 
BW8401 (10 lines). 


HOBART, TASMANIA 


FREEMAN, DUFF & CO. 
148 Collins Street. 
Auctioneers, Real Estate and 
Insurance Agents & Valuers. 
7487-8. 





[Opinions expressed by the writers of contributed 
articles are not necessarily those of this Journal.) 


All communications should be addressed to: 
EDITORIAL DEPARTMENT 
BUTTERWORTH & CO. (Australia) LTD. 
6-8 O'Connell Street, Sydney. 
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DICTATING MACHINE 


It’s the easiest to operate and designed to out-perform all others! 
Talk into it as opportunity arises . . . back come reports, memos 
and letters in double-quick time . . . your yd types “right 


off the record”. Call your nearest CHARTRES 
for a demonstration — no obligation. 
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ice NOW... 





W. E. Smith Limited, Webb & Boundary Streets, Croydon. 





